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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D36.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be argued – 

with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-

2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

 

Department 36 

 
   

    

1. 9:00 AM CASE NUMBER:  MSC14-01778 
CASE NAME:  AMERICAN EXPRESS VS. SMUTNY 
 *HEARING ON MOTION IN RE:  ORDER VACATING DISMISSAL AND ENTERING JUDGMENT AGAINST 
DEFENDANT 
*TENTATIVE RULING:* 
  
Vacated. Motion withdrawn by Plaintiff on May 31, 2022. 
 

 

  

    

2. 9:00 AM CASE NUMBER:  MSC16-02294 
CASE NAME:  VALENTINE VS. DOLANS OF CONCORD 
 *HEARING ON MOTION IN RE:  FOR ORDER APPROVING SETTLEMENT 
*TENTATIVE RULING:* 
 This action was brought by Plaintiff, against his employer, Dolans of Concord under the 
Private Attorneys General Act (“PAGA”) pursuant to Labor Code sections 2698 et seq. On February 20, 
2018 the parties signed a settlement agreement (“Settlement Agreement”) regarding the 
employment dispute. At the time of the signing of the Settlement Agreement, Plaintiff was 
represented by Attorney Alvin Lee.  Plaintiff has since substituted current counsel (Mr. John W. Schilt) 
who has filed this motion for court approval of the PAGA settlement and release.   
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 Defense counsel filed a declaration entitled “Decalration (sic) of counsel for Dolans of 
Concord in Opposition to motion for approving settlement.”  Within the filing, Defendant notes that 
they do not object to the motion, but requests that the agreement be modified to change Plaintiff’s 
counsel’s name with the name of his new counsel.  Defense counsel also asks the court to delete the 
award of attorney’s fees of $30,000 and costs of $1,255.   
 For the reasons below, the motion for order approving settlement agreement is granted with 
the following revisions: 
 

1) Paragraph 4 of the Settlement Agreement is modified to pay the Settlement sum to the Tenax 
Law Group, P.C. Trust Account and deliver it to John W. Schilt, Tenax law Group, P.C., 145 
Point Richmond, CA 94801. 

2) Where Plaintiff’s counsel is referred to in the Settlement Agreement, Plaintiff’s new counsel 
shall be the responsible party.   

 
 Any employee who prevails in any [PAGA] action shall be entitled to an award of reasonable 
attorneys' fees and costs." (Lab. Code § 2699(g).) CCP § 1033.5 allows attorney's fees when 
authorized by contract, statute, or law. (CCP § 1033.5(a)(10).) California Rules of Court, rule 
3.769(b) requires that "[a]ny agreements with respect to the payment of attorney fees or the 
submission of an application for the approval of attorney fees must be set forth in full in any 
application for approval of the dismissal or settlement of an action that has been certified as a 
class action." Despite any agreement by the parties to the contrary, "the court ha[s] an 
independent right and responsibility to review the attorney fee provision of the settlement 
agreement and award only so much as it determined reasonable." (Garabedian v. Los Angeles 
Cellular Telephone Co. (2004) 118 Cal.App.4th 123, 128.).  The Court has reviewed the Settlement 
Agreement and finds the amount awarded to be reasonable.  The change in Plaintiff’s counsel 
may entail an accounting between Mr. Schilt and Mr. Lee but there is no good cause to delete 
award of attorney’s fees and costs.   

 
 

  

    

3. 9:00 AM CASE NUMBER:  MSC17-00548 
CASE NAME:  DEQUINIA VS. ALNAJJAR 
 *HEARING ON MOTION IN RE:  FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
*TENTATIVE RULING:* 
 
Vacated.  Notice of settlement of entire case filed on May 25, 2022 
 

 

  

    

4. 9:00 AM CASE NUMBER:  MSC17-01263 
CASE NAME:  DILLON VS PROTECTIVE INS 
 HEARING ON SUMMARY MOTION  JUDGMENT OR IN THE ALT, SUMMARY ADJUDICATION - RESET 
BY COURT PURSUANT TO STIP 
*TENTATIVE RULING:* 
 
See tentative ruling posted May 5, 2022. 
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5. 9:00 AM CASE NUMBER:  MSC18-00704 
CASE NAME:  JOHNSON VS PACIFIC WEST 
 *HEARING ON MOTION IN RE:  FOR A GOOD FAITH DETERMINATION RE SETTLEMENT 
*TENTATIVE RULING:* 
 
Defendant and Cross-Complainant, Beacon Sales Acquisition, Inc. motion for good faith determination 
of settlement with plaintiffs is granted for the reasons cited in the moving papers.  The Court has also 
reviewed and considered the stipulation filed between Beacon Sales Acquisition Inc., and Cross-
Defendants,  Roofco Inc., RL Trucking and Pacific West.   
 

 

  

    

6. 9:00 AM CASE NUMBER:  MSC18-01289 
CASE NAME:  COLVIS VS. GARAVENTA 
 HEARING ON DEMURRER TO:  5TH AMENDED COMPLAINT 
*TENTATIVE RULING:* 
  

 Defendants Louisa Binswanger, Walter Binswanger II, Walter Binswanger III, and Silvio 

Garaventa’s demurrer to the Fifth Amended Complaint (“5AC”) is sustained in part and overruled in 

part.  

 The demurrer to the First Cause of Action is sustained without leave to amend as to 

Defendants Walter Binswanger II and Walter Binswanger III and overruled as to Defendant Silvio 

Garaventa. 

  The demurrer is overruled as to the Second and Third Causes of Action; sustained without 

leave to amend as to the Fourth Cause of Action.    

Background 

 This case stems from a dispute between the five Garaventa siblings (Joseph, Linda, Louisa, 

Silvio, Jr., and Marie) regarding the management of the family company and the Garaventa Family 

Marital Trust.  Plaintiff Joseph Garaventa alleges he was terminated as CEO of the Garaventa Entities 

as part of Defendants’ illegal scheme to deprive Plaintiff of his interests in the Garaventa Entities and 

the Garaventa Family Marital Trust. 

Demurrer 

 Pursuant to Code of Civil Procedure § 430.10, Defendants Louisa Binswanger, Walter 

Binswanger II, Walter Binswanger III, and Silvio Garaventa (''Defendants") generally demur to the Fifth 

Amended Complaint ("5AC") on the ground that each cause of action fails to state facts sufficient to 

constitute a cause of action. Defendants demur as to all causes of action in the 5AC, even though 

Judge Baskin previously overruled some of the causes of action.  In the meet and confer, Plaintiff 

argued the Court is precluded from rendering a new determination on the viability of those claims 
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unless some new facts or circumstances are brought, citing to Bennett v. Suncloud (1997) 56 

Cal.App.4th 91, 97. 

 However, as Defendants point out, the courts of appeal are divided and some suggest courts 

ought not follow Bennett.  For instance, in Carlton v. Dr. Pepper Snapple Group, Inc. (2014) 228 

Cal.App.4th 1200, the court stated: 

The interests of all parties are advanced by avoiding a trial and reversal for defect in 
pleadings. The objecting party is acting properly in raising the point at his first 
opportunity, by general demurrer. If the demurrer is erroneously overruled, he is 
acting properly in raising the point again, at his next opportunity. If the trial judge 
made the former ruling himself, he is not bound by it. [Citation.] And, if the demurrer 
was overruled by a different judge, the trial judge is equally free to reexamine the 
sufficiency of the pleading. [Citations.]’ 
 

(Carlton v. Dr. Pepper Snapple Group, Inc. (2014) 228 Cal.App.4th 1200, 1210-1211.) 

 Furthermore, the court in Berg & Berg Enterprises, LLC v. Boyle (2009) stated, “It also bears 

noting that in spite of Bennett, we have previously concluded that a party is within its rights to 

successively demur to a cause of action in an amended pleading notwithstanding a prior unsuccessful 

demurrer to that same cause of action.”  (Berg & Berg Enterprises, LLC v. Boyle (2009) 178 Cal.App.4th 

1020, 1036.) 

 The Court agrees that it is in the interest of all parties to avoid trial and reversal for a defect in 

pleading.  As Plaintiff’s 5AC is materially different, and many of the allegations stated in the TAC are 

withdrawn, the Court finds Defendants are within their rights to demur to the amended causes of 

action in the 5AC. 

Demurrer Standard 

 A demurrer raises issues of law, not fact, regarding the form or content of the opposing 

party's pleading.  (Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 

demurrer, all properly pleaded facts are admitted as true. (Aubry v. Tri-City Hospital Dist. (1992) 2 

Cal.4th 962, 967.)  “If the complaint states a cause of action under any theory, regardless of the title 

under which the factual basis for relief is stated, that aspect of the complaint is good against a 

demurrer.” (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) The demurrer is 

sustained if the complaint fails to state a cause of action under any possible legal theory.  (Sheehan v. 

San Francisco 49ers, Ltd. (2009) 45 Cal.4th 992, 998.)  

1st C/A—Breach of Fiduciary Duty (Against all Defendants) 

 Defendants’ demurrer to the First Cause of Action is sustained in part and overruled in part.  

The demurrer is sustained, without leave to amend, as to Defendants Walter Binswanger II and 

Walter Binswanger III.  The demurrer is overruled as to Defendant Silvio Garaventa, Jr. The demurrer 
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is not directed to Louisa Binswanger. 

 Plaintiff Joseph Garaventa alleges Defendant Louisa was the Trustee of the Garaventa Family 

Marital Trust and the manager and/or managing member of companies in which Plaintiff has 

ownership interests. As a result, Defendant Louisa owed Plaintiff a fiduciary duty to act with utmost 

care to preserve and protect Plaintiff’s interest in their property, funds, and interests.  Plaintiff alleges 

Defendant Louisa breached her duty by acting in a biased and self-interested manner. She allegedly 

profited personally as Trustee of the Family Trust, paying herself more than one million dollars in 

Trust fees.  Additionally, she allegedly refused to distribute and fund the Child’s Trust. Plaintiff alleges 

he was harmed by the breach of fiduciary duties.    

 Plaintiff further alleges Walter Binswanger II, Walter Binswanger III, and Silvio Garaventa, Jr. 

aided and abetted Louisa in breaches of her fiduciary duties by knowingly giving her encouragement 

and substantial assistance in breaching her fiduciary duties.   

  “‘The elements of a cause of action for breach of fiduciary duty are: (1) existence of a 

fiduciary duty; (2) breach of the fiduciary duty; and (3) damage proximately caused by the breach.’ 

[Citation.]” (Gutierrez v. Girardi (2011) 194 Cal.App.4th 925, 932.) 

 “California has adopted the common law rule for subjecting a defendant to liability for aiding 

and abetting a tort.  ‘Liability may … be imposed on one who aids and abets the commission of an 

intentional tort if the person (a) knows the other's conduct constitutes a breach of duty and gives 

substantial assistance or encouragement to the other to so act or (b) gives substantial assistance to 

the other in accomplishing a tortious result and the person's own conduct, separately considered, 

constitutes a breach of duty to the third person.’[Citations.]” (Casey v. U.S. Bank Nat. Assn. (2005) 127 

Cal.App.4th 1138, 1144.) 

 Defendants Walter II, Walter III, and Silvio demur to the First Cause of Action on the ground 

the allegations are conclusory.  Plaintiff alleges each defendant provided substantial assistance or 

encouragement, but there are no specific allegations of Defendants’ actual conduct. There are no 

specific facts as to how they assisted in the alleged breaches by Louisa.  Although Plaintiff alleges 

Walter III was the “brains” behind the enterprise, there are no allegations connecting Walter II and 

Silvio to Louisa’s alleged breaches.   

  In opposition to the demurrer, Plaintiff argues that Judge Baskin has already overruled the 

demurrer to this cause of action.  Plaintiff argues that that the “aiding and abetting” allegations, 

which were sufficient in Defendants’ demurrer to the TAC, are stated in Paragraphs 12 through 20. 

The 5AC alleges Louisa relied ”heavily on the strategic advice of Walter Binswanger, III, and the 

willingness of Silvio Garaventa, Jr., and Walter Binswanger, II to engage in illegal fraudulent acts.” 

 Plaintiff argues the case at bench is not analogous to Casey.  In Casey, a fiduciary laundered 

money stolen from investors.  There were no allegations to support that fact that the bank had actual 

knowledge that that fiduciary was defrauding the plaintiff.  Here, however, Plaintiff argues he has 

alleged Defendants intended to deprive Plaintiff of valuable assets and business opportunities.  
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Plaintiff specifically alleged Louisa was being advised by the other Defendants and they acted 

together.  Defendants knowingly aided and gave encouragement to Louisa in facilitating Plaintiff’s 

termination, pilfering the Family Trust, and submitting a false Statement of Information to Union 

Bank. 

 In reply to Plaintiff’s opposition, Defendants argue that Paragraphs 12 through 20 contain the 

vestiges of RICO allegations, to which the Court sustained the demurrer without leave to amend.  

Defendants argue that these allegations have no relevance to the breach of fiduciary duties at issue. 

 Additionally, Defendants argue the 5AC has no specific allegations to show that Silvio, Walter 

II, and Walter III had knowledge of Louisa’s alleged breaches.  Walter II and Walter III were not on the 

Board of Directors for the Company and it is difficult to determine how they could have provided 

substantial assistance.   

 The Court finds the allegations against Walter II and Walter III are too conclusory.  “‘[T]o 

analyze the sufficiency of [plaintiffs'] claim for aiding and abetting breach of fiduciary duty, we must 

first ‘identify precisely the breach of fiduciary duty for which [plaintiff] seeks to hold [Defendants] 

liable.’”  (Nasrawi v. Buck Consultants LLC (2014) 231 Cal.App.4th 328, 343.) In ruling on the demurrer 

to TAC, the Court found Louisa’s alleged breach of fiduciary duties to include facilitating Joseph’s 

termination without cause, profiting personally from Trust accounts, and depriving Joseph of SMG 

distributions.   

 In Casey, the court found that even “ordinary business transactions” a bank performs for a 

customer can satisfy the substantial assistance element of an aiding and abetting claim, so it focused 

on the knowledge element.  (Casey v. U.S. Bank Nat. Assn. (2005) 127 Cal.App.4th 1138, 1145.)  

However, in the present case, the Court is concerned with the substantial assistance or 

encouragement element. “California law ‘necessarily’ requires that for aiding and abetting liability to 

attach, a defendant have made ‘a conscious decision to participate in tortious activity for the purpose 

of assisting another in performing a wrongful act.’ [Citation.]  Or as the Court of Appeal put it 

in Gerard v. Ross (1988) 204 Cal.App.3d 968, 983, an alleged aider and abettor must have “acted with 

the intent of facilitating the commission of that tort.” (George v. eBay, Inc. (2021) 71 Cal.App.5th 620, 

641-642.) 

 The Court can see how Silvio, Jr. may have aided and abetting in Louisa accomplishing the 

acts against Plaintiff, as he was a member of the Board of Directors and used his voting power to aid 

Louisa.  However, as to Walter II, Plaintiff only alleges Walter II takes orders from Louisa and carries 

out illegal acts.  (5AC, ¶ 13.)  There are no factual allegations of what these illegal acts were and how 

they contributed to ousting Joseph from his position and/or enabled Louisa to personally profit in her 

role as trustee of the Family Trust.  

 As to Walter III, Plaintiff alleges Walter III is the chief advisor to Louisa and the self-described 

architect and “brains.” Plaintiff alleges Walter III bragged that he had put together a plan for the 

Binswanger family and Silvio to transfer wealth to themselves and deprive Plaintiff, Clark Colvis, and 
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Linda Colvis.  (5AC, ¶¶ 13, 14, and 15.)  Although the Court previously found Plaintiff had alleged facts 

sufficient to show “substantial encouragement,” the Court did not address the fourth element:  

defendant's conduct was a substantial factor in causing harm to plaintiff.  Here, Plaintiff has not 

alleged how the conduct of Walters II and III was a substantial factor in causing Plaintiff’s harm. The 

demurrer is sustained at to Walter II and Walter III. 

2nd C/A—Unjust Enrichment (Against All Defendants except Walter III) 

 Defendants’ demurrer to the Second Cause of Action is overruled. 

 Plaintiff alleges “Defendants have derived considerable economic benefit through 

Defendants' unlawful misappropriation of Plaintiff’s monies and property through ultra vires, 

wrongful and authorized conduct.” As a result of Defendants’ wrongful actions, Plaintiff was injured 

as his interests in the Garaventa Enterprises and Family Trust, have been reduced, in the millions of 

dollars.  Plaintiff alleges is it would be unjust for Defendants to retain monies diverted from the Trust 

and Garaventa Entities to Louisa personally. 

 “The elements for a claim of unjust enrichment are ‘receipt of a benefit and unjust retention 

of the benefit at the expense of another.’ [Citation.]  ‘The theory of unjust enrichment requires one 

who acquires a benefit which may not justly be retained, to return either the thing or its equivalent to 

the aggrieved party so as not to be unjustly enriched.’ [Citation.] … ‘It is synonymous with restitution.’ 

[Citation.]” (Prakashpalan v. Engstrom, Lipscomb & Lack (2014) 223 Cal.App.4th 1105, 1132.) 

 Defendants demur to the Second Cause of Action on the ground Plaintiff does not allege 

enrichment by any defendant. Defendants argue that the supporting allegations in Paragraph 27 are 

old RICO claims to which the demurrer has been sustained and those allegations withdrawn.  In ruling 

on the demurrer to the TAC, the Court considered these RICO allegations when it overruled the 

demurrer, but now Defendants argue the RICO allegations are withdrawn. Paragraph 28 does not 

allege Defendants are in possession of money owed to Plaintiff.  Moreover, Defendants argue there 

are no allegations against Walter II.  He cannot be liable just because he is Louisa’s husband. 

 Plaintiff opposes the demurrer, arguing that he has alleged what Defendants are holding that 

justly belongs to Plaintiff.  Plaintiff alleged that he was deprived of his interest in Garaventa 

Enterprises and the Garaventa Family Trust.  Plaintiff argues that this is sufficient to show Defendants 

were enriched at Plaintiff’s expense. 

 In the Reply, Defendants argue that the vague allegation that Plaintiff was deprived of his 

interest in Garaventa Enterprises and the Family Trust fails to allege enrichment.  Defendants argue 

that Plaintiff does not explain what benefit Defendants received at his expense.  Also, there is no 

allegation that any enrichment was unjust.  Furthermore, the only event in Paragraph 27 was 

Plaintiff’s termination. Finally, Defendants argue the allegations are insufficient to put them on notice 

of what money they unjustly retain.     

 The Court finds Plaintiff has alleged sufficient facts to survive the demurrer.   Defendants 
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argue that Plaintiff has not alleged the enrichment element.  “The term ‘benefit’ ‘denotes any form of 

advantage.’ [Citation.]   ‘[T]he benefit that is the basis of a restitution claim may take any form, direct 

or indirect. It may consist of services as well as property. A saved expenditure or a discharged 

obligation is no less beneficial to the recipient than a direct transfer.’ [Citation.]” (Professional Tax 

Appeal v. Kennedy-Wilson Holdings, Inc. (2018) 29 Cal.App.5th 230, 238, internal quotation marks 

omitted.) 

 Here, Plaintiff alleged Louisa and Silvio ousted him as CEO of the Garaventa Entities and so 

they were able to divert funds from the Trust and Garaventa entities, which Plaintiff has an interest.  

The diverted funds is an alleged benefit.  Defendant Walter II is an indirect beneficiary.  Demurrer is 

therefore overruled. 

3rd C/A—Negligence (Against Louisa and Silvio, Jr.)  

 Demurrer to the Third Cause of Action is overruled. 

 Plaintiff alleges Louisa and Silvio had a duty to act in the best interest of Plaintiff.  Louisa as 

manager of Garaventa Entities, and co-member of the closely held SMG, LLC, owed Plaintiff a duty to 

account for the financial matters affecting his trust interest, investments, and other financial 

interests.  Silvio, on the other hand, proclaimed to be sole manager of SMG, LLC, which means he 

undertook a fiduciary duty to act in good faith toward the members of the LLC. (Cal. Corp. Code § 

17704.09.) Plaintiff alleges Defendant Silvio, Jr. did not act in his best interest, causing harm to 

Plaintiff. 

 Defendants demur to the Third Cause of Action on the ground Plaintiff has not pled the cause 

of action with specificity.  Here, the cause of action is construed as a violation of Cal. Corporations 

Code § 17704.09.  Section 17704.09 outlines the fiduciary duties that a member owes to a member-

managed limited liability company and the other members of the LLC.  Defendants argue the Third 

Cause of Action is styled as a statutory claim, so it must be pled with specificity.  “Generally, ‘[w]he[n] 

a party relies for recovery upon a purely statutory liability it is indispensable that he plead facts 

demonstrating his right to recover under the statute. The complaint must plead every fact which is 

essential to the cause of action under the statute.’ [Citation.]”  (Baskin v. Hughes Realty, Inc. (2018) 

25 Cal.App.5th 184, 207.) 

 Here, Defendant argues Plaintiff does not allege which statutory duty has been violated.  

Defendants point out that Judge Baskin, in the ruling on the demurrer to the TAC, appears to have 

construed the TAC as alleging a violation of the duty of care under Corp. Code § 17704.09.  There are 

specific provisions for each of the duty of loyalty and the duty of care outlined in section 17704.09. 

Section 17704.09 provides, “A member’s duty of care to a limited liability company and the other 

members in the conduct and winding up of the activities of the limited liability company is limited to 

refraining from engaging in grossly negligent or reckless conduct, intentional misconduct, or a 

knowing violation of law.” Defendants argue Plaintiff does not allege any conduct on the part of 

Louisa or Silvio that is grossly negligent, reckless, or intentional misconduct, except in conclusory 
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terms. 

  Plaintiff argues that Defendants is asking to Court to second guess Judge Baskin’s Order.  Here 

Plaintiff maintains that he has already established Louisa’s duty as her role as Trustee of the Trust.  

Defendant Silvio proclaimed himself sole manager of SMG, and therefore undertook a fiduciary 

obligation under Corp. Code § 17704.09.   

 Plaintiff contends he has alleged specific violations of § 17704.9, which include Defendants’ 

intent to deprive Plaintiff of valuable assets and business opportunities.  Paragraph 12 alleged Plaintiff 

was improperly terminated because he objected to Louisa and Silvio’s improper comingling of 

company and Trust funds.  Paragraph 15 alleges Defendants had the common purpose of transferring 

wealth to themselves and engaged in whatever acts necessary to exclude Plaintiff. Plaintiff argues he 

has adequately pled specific violations of Corp. Code § 17704.09, subsection (b)(1)-(3).  Moreover, 

these allegations were present in the TAC that survived Defendant’s’ demurrer.    

 In the Reply, Defendants continue to argue Plaintiff failed to show how the allegations are 

alleged with specificity.  Defendant argues that Plaintiff cannot simply “parrot” the language of the 

statute. 

 The Court finds Plaintiff has alleged the conduct with requisite specificity.  Cal. Corp. Code § 

17704.09 provides that a member’s duty is limited to refraining from grossly negligent or reckless 

conduct, intentional misconduct or knowing violation of the law. Plaintiff has alleged specific conduct 

showing Defendants did not act in the best interest of Plaintiff—wrongfully terminating Plaintiff, 

comingling of funds, engaging in acts to exclude Plaintiff.  The demurrer is overruled. 

   4th C/A—Intentional Infliction of Emotional Distress (Against all Defendants) 

 Demurrer to the Fourth Cause of Action is sustained without leave to amend. 

 Plaintiff alleges that Defendants, as fiduciaries, were in positions that gave them power over 

Plaintiff’s interests.  Defendants were aware that Plaintiff was susceptible to mental distress due to 

the trauma he had already suffered due to his spouse’s suicide. Defendants had full knowledge that 

Plaintiff was likely to suffer mental distress from the “anonymous” letter Plaintiff received, which he 

perceived as a threat to his life and his children’s lives. Plaintiff alleges the letter was calculated to 

instill fear and emotional distress.  Plaintiff alleges the conduct of Defendants was outrageous with an 

intent to cause severe emotional distress. 

  The 5AC alleges an investigation revealed a photograph of Walter II buying a stamp used to 

send letter.  Plaintiff alleges Walter II was acting on behalf of the other Defendants as was a co-

conspirator in contriving, drafting, and sending the letter. Plaintiff alleges both Walter II and Walter III 

have a history of violent and deadly behavior. 

 The elements of the tort of intentional infliction of emotional distress are:  

(1) extreme and outrageous conduct by the defendant with the intention of causing, 
or reckless disregard of the probability of causing, emotional distress; (2) the 
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plaintiff's suffering severe or extreme emotional distress; and (3) actual and 
proximate causation of the emotional distress by the defendant's outrageous 
conduct. . . .' Conduct to be outrageous must be so extreme as to exceed all bounds 
of that usually tolerated in a civilized community. 

(Christensen v. Superior Court (1991) 54 Cal.3d 868, 903.)  

 Defendants demur on the ground Plaintiff has not alleged the first and third elements.  First, 

“‘Liability has been found only where the conduct has been so outrageous in character, and so 

extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, 

and utterly intolerable in a civilized community.’”  (Cochran v. Cochran (1998) 65 Cal.App.4th 488, 

496.  Liability does not extend to mere threats.  (Ibid.)   In Cochran, the court found the “threat” left 

on the answering machine of the plaintiff was hidden and lacking in immediacy.  The court found the 

conduct was not “extreme and outrageous,” whereas in its Kiseskey v. Carpenters' Trust for So. 

California (1983) 144 Cal. App. 3d 222, the threat was direct and thinly veiled and satisfied the first 

element.   (Cochran v. Cochran (1998) 65 Cal.App.4th 488, 498.)    

 Defendant argues that the anonymous letter here was not remotely threatening and not 

designed “to compel behavior through threats of physical violence or death, which our law wisely 

proscribes.”  (Kiseskey v. Carpenters' Trust for So. California (1983) 144 Cal.App.3d 222, 230.) Here, 

the letter does not come close to the threat in Kiseskey, where the messenger told the recipient 

directly, “you’ll be put in the hospital” and “you might not live to regret it.”  Here, the Defendants 

argue the Court already found that the letter’s “threat” is “hidden and lacking in immediacy.”  (RJN, 

Ex. G. p.12.) Furthermore, Defendants argue Plaintiff does not allege any steps taken to carry out the 

threat.    

 Finally, Defendants argue Plaintiff has not alleged the element of actual and proximate 

causation of emotional distress.  Plaintiff does not allege facts connecting Defendants’ conduct to the 

alleged emotional distress.  Defendants maintain Plaintiff does not allege who authored the letter.  

The only connection is that Walter II purchased a stamp to send the letter.   

 Plaintiff opposes the demurrer arguing the 5AC contains substantial factual allegations that 

provide contextual support for finding the letter threatening and amounting to extreme and 

outrageous conduct   Plaintiff argues the 5AC indeed alleges Defendants wrote and sent the 

anonymous letter. Plaintiff also alleged there had been recent anonymous gunshots aimed at Piper 

Patch, which bolstered the threat.  Finally, Plaintiff alleges that Walter Binswanger II and Walter 

Binswanger III were known for a propensity to violence.  Plaintiff argues the 5AC contains sufficient 

allegations of extreme and outrageous conduct. 

 As to causation, Plaintiff argues that he alleged that there is photographic evidence of Walter 

II purchasing the stamp used on the letter.  The complaint further alleges that the conduct of 

Defendants was a substantial factor in causing Plaintiff’s severe emotional distress. 

 In the Reply, Defendants argue Plaintiff’s repeat the same unsuccessful arguments made in 
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his opposition to the demurrer to the TAC.  Defendants argue Plaintiff still fails to allege extreme and 

outrageous conduct. Defendants argue the actual content of the letter shows a communication 

meant to deescalate a situation that the author believed Plaintiff Joseph instigated.  The letter is not 

an attempt to compel behavior through threats of violence or death as was present in Kiseskey v. 

Carpenters' Trust for So. California (1983) 144 Cal.App.3d 222, 230. 

 Furthermore, Plaintiff’s trauma happened in 2009.  The trauma here is not contemporaneous 

with Defendants’ alleged act of sending a threatening letter to Plaintiff. Defendants also point out 

that Plaintiff failed to refute Defendants’ argument that there is no proximate cause between their 

actions and Plaintiff’s emotional distress. 

 The Court finds Plaintiff has not alleged extreme and outrageous conduct. The conduct here-- 

sending of a letter that contained a threat to Plaintiff and his family-- does not rise to the level for 

liability.   “Conduct to be outrageous must be so extreme as to exceed all bounds of that usually 

tolerated in a civilized community.’ [Citation.] The defendant must have engaged in ‘conduct intended 

to inflict injury or engaged in with the realization that injury will result.’ [Citation.] [Citation.]” (Carlsen 

v. Koivumaki (2014) 227 Cal.App.4th 879, 902.) 

 “Behavior may be considered outrageous if a defendant (1) abuses a relation or position 

which gives him power to damage the plaintiff's interest; (2) knows the plaintiff is susceptible to 

injuries through mental distress; or (3) acts intentionally or unreasonably with the recognition that 

the acts are likely to result in illness through mental distress."  (Kiseskey v. Carpenters' Trust for So. 

California (1983) 144 Cal.App.3d 222, 230.)   

 Here, the anonymous letter, attached to the 5AC as Exhibit A, seems to be written to warn 

Plaintiff from engaging in certain conduct toward another family. There had been gunshots, allegedly 

from Plaintiff’s property, that penetrated a trailer on the property near the Giacomelli family.  The 

letter opens by stating, “We are contacting you to avoid a situation which will result in life-changing 

ramification if our cautionary message is not taken seriously.”  It further states, “This is a message is 

friendly notification to prevent innocent people in your family and in Maria’s family from become (sic) 

victims because of some escalating and ongoing feud… You can protect and keep your family safe by 

keeping all other safe and protected as well.”  The “threat” is not as direct as the ones in Kiseskey.  

 “Liability for intentional infliction of emotional distress ‘“does not extend to mere insults, 

indignities, threats, annoyances, petty oppressions, or other trivialities.” [Citation.]’ [Citations]” 

(Jackson v. Mayweather (2017) 10 Cal.App.5th 1240, 1265.)  “Generally, conduct will be found to be 

actionable where the “recitation of the facts to an average member of the community would arouse 

his resentment against the actor, and lead him to exclaim, ‘Outrageous!’ [Citation.] [Citation.]” 

(McMahon v. Craig (2009) 176 Cal.App.4th 1502, 1515-1516.)   

 Defendants demurred to this cause of action in the TAC. The Court already noted that the 

letter reads as a plea to Plaintiff to diffuse rather than heighten hostilities.  The Court sustained the 

demurrer to the TAC with leave to amend to allow Plaintiff to plead any facts to show this case is 
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more like Kiseskey than Cochran.  Plaintiff has not done so in the 5AC. Here, the facts alleged do not 

rise to the level where the average member of the community would exclaim, “outrageous.”  The 

court in Cochran stated that if there were facts showing that respondent had tried to follow through 

on any of his purported threats, they might be viewed in a more menacing context. (Cochran v. 

Cochran (1998) 65 Cal.App.4th 488, 499.  Here, there no allegations of any attempt to follow through 

with the “threats.”   

 Plaintiff has had a number of attempts to allege the cause of action.  The demurrer is 
sustained without leave to amend. 
 
Defendants’ Request for Judicial Notice 

 Defendants request the Court to take judicial notice of the following: 

1. Exhibit A—Excerpts of the transcript of the audio recording of the Garaventa Entities May 31, 
2018 Board Meeting 

2. Exhibit B—Joseph Garaventa’s Initial Complaint 
3. Exhibit C-- Joseph Garaventa’s FAC 
4. Exhibit D-- Joseph Garaventa’s SAC 
5. Exhibit E—Judge Baskin’s Order re Defendants’ Demurrer to SAC 
6. Exhibit F-- Joseph Garaventa’s TAC 
7. Exhibit G--Judge Baskin’s Order re Defendants’ Demurrer to TAC 
8. Exhibit H--Joseph Garaventa’s 4AC 
9. Exhibit I-- Joseph Garaventa’s 5AC 
10. Exhibit J—Joseph’s opposition brief to Defendants’ demurrer to TAC 
11. Exhibit K—Transcript of the hearing on Defendants’ demurrer to the TAC 

  
              The Court takes judicial notice of Exhibits E, G, and K.  The Court takes judicial notice of the 
existence of documents in Exhibits B-D; F; H-J, but not the truth of matters asserted therein.  The 
Court declines to take judicial notice of Exhibit A. 
 

 

  

    

7. 9:00 AM CASE NUMBER:  MSC20-00828 
CASE NAME:  CHAVARRIA VS FAUL II 
 HEARING ON SUMMARY MOTION  JUDGMENT OR IN ALT SUMMARY ADJUDICATION 
*TENTATIVE RULING:* 
 
Vacated pursuant to notice of Getaround Inc.’s notice of withdrawal of summary judgment motion 
filed May 19, 2022. 
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8. 9:00 AM CASE NUMBER:  MSC20-02184 
CASE NAME:  LUMSEY VS EDWARDS 
 *HEARING ON MOTION IN RE:  FOR RECONSIDERATION OF INTERLOCUTORY JUDGMENT 
*TENTATIVE RULING:* 
 
 This matter was set for court trial on April 11, 2022.  On that date, counsel for defendant, Mr. 
Thomas Tagliarini, Plaintiff’s counsel, Ms. Carolyn Cain, and plaintiff appeared in the courtroom.  The 
defendant, Mattie Edwards, appeared virtually on the Court’s Zoom link.  Mr. Tagliarini made the 
decision not to present any evidence and represented to the Court that he and his client were 
agreeing to vacate the trial and requested that the Court assign a referee for the sale of the property.  
Mr. Tagliarini represented to the Court that the defendant agreed to this outcome.  The parties 
agreed that after the sale, there would be a post-sale hearing to resolve any disputes regarding the 
proceeds from the sale of the property.  The defendant now claims that the audio connection was 
muted and that she and her counsel were unable to communicate.  The court does not find this 
credible, as it is contrary to what transpired.   Defendant further claims that there are new “facts” to 
consider.  The new “facts” concern a tangential issue in which the Court determined defendant 
should be responsible for evicting the resident of the property, as the resident, Eric Edwards, is the 
son of defendant. These claims do not present any new facts or circumstances which could not have 
been presented to the court with reasonable diligence. The “new fact” is a restraining order 
prohibiting Eric Edwards from residing in the property on February 21, 2017.  The burden under 
section 1008 is comparable to that of a party seeking a new trial on the ground of newly discovered 
evidence: the information must be such that the moving party could not, with reasonable diligence, 
have discovered or produced it at the trial. (Baldwin v. Home Savings of America (1997) 59 
Cal.App.4th 1192, 1198).  Code Civ. Proc. § 1008.  Defendant has failed to meet this burden.  
Therefore, the motion for reconsideration is denied. 
 
 Defendant’s request for judicial notice of the Court’s February 21, 2017 restraining order is 
granted. 
 

 

  

    

9. 9:00 AM CASE NUMBER:  MSC21-02463 
CASE NAME:  AROZ VS. K5 FAMILY 
 *HEARING ON MOTION IN RE:  TO STRIKE PORTIONS OF COMPLAINT 
*TENTATIVE RULING:* 
 
 Defendant’s unopposed motion to strike punitive damages is granted for the reasons cited in 
the moving papers.  
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10. 9:00 AM CASE NUMBER:  MSC21-02463 
CASE NAME:  AROZ VS. K5 FAMILY 
 HEARING ON DEMURRER TO:  COMPLAINT 
*TENTATIVE RULING:* 
  
Defendant’s unopposed demurrer is sustained with leave to amend as to the First, Second, Third and 
Fourth causes of action for the reasons cited in the moving papers. 
 

 

  

    

11. 9:00 AM CASE NUMBER:  MSC22-00194 
CASE NAME:  SANDERS VS SELECT PORTFOLIO SERVICING, INC. 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
Plaintiff’s counsel, Sarah Shapero’s motion to be relieved as counsel is granted for the reasons cited in 
the moving papers. 
 

 

  

    

12. 9:00 AM CASE NUMBER:  MSC22-00213 
CASE NAME:  PAWNEE LEASING CORP VS GRANITE SPRINGS WINERY 
 HEARING IN RE:  APPLICATION FOR RIGHT TO ATTACH ORDER; ORDER FOR ISSUANCE OF WRIT OF 
ATTACHMENT 
*TENTATIVE RULING:* 
 
Ordered to appear. 
 

 

  

    

13. 9:00 AM CASE NUMBER:  MSC22-00213 
CASE NAME:  PAWNEE LEASING CORP VS GRANITE SPRINGS WINERY 
 HEARING IN RE:  APPLICATION FOR RIGHT TO ATTACH ORDER; ORDER FOR ISSUANCE OF WRIT OF 
ATTACHMENT 
*TENTATIVE RULING:* 
 
Ordered to appear. 
 

 

  

    

14. 9:00 AM CASE NUMBER:  MSC22-00213 
CASE NAME:  PAWNEE LEASING CORP VS GRANITE SPRINGS WINERY 
 HEARING IN RE:  APPLICATION FOR RIGHT TO ATTACH ORDER; ORDER FOR ISSUANCE OF WRIT OF 
ATTACHMENT 
*TENTATIVE RULING:* 
 
Ordered to appear. 
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15. 9:00 AM CASE NUMBER:  MSL19-01602 
CASE NAME:  PORTFOLIO VS. SURNEY 
 *HEARING ON MOTION IN RE:  SET ASIDE ORDER DEEMING ADMISSIONS 
*TENTATIVE RULING:* 
  

This case was dismissed on December 6, 2020 based on Plaintiff’s failure to appear at an 
Order to Show Cause hearing for an earlier failure to appear for a Case Management Conference.  
Therefore, all hearings held after December 6, 2020 were held in error.  The December 7, 2021 Order 
issued by this court deeming admissions admitted is hereby set aside based on the court’s clerical 
error of not properly dismissing the case on December 22, 2020.    
 

 

  


